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favorably with regard to the latter, though the modern tendency is not 
to favor surety companies in the construction of such contracts. Cf. United 
States for the use of Hill v. American Surety Co. (1906) 200 U. S. 197, 26 Sup. 
Ct. 168. In the instant case the bond is for the benefit of both the District of 
Columbia and those individuals dealt with. Cf. (1901) 31 Stat. 1265 (allowing 
interested individuals to sue in their own name on similar bonds running to the 
United States) ; Hollister v. Hubbard, supra. And since the contract of surety- 
ship was not solely to indemnify the nominal obligee, there is no reason for de- 
manding an action against him as a condition precedent to the surety's liability; 
the surety's duty vests upon a loss by any intended beneficiary. Knight* & Jelson 
Co. v. Castle (1909) 172 Ind. 97, 87 N. E. 976; but cf. Jefferson v. Asch, supra. 
Therefore, if the use plaintiff safeguarded, the nominal plaintiff, the suit was 
properly instituted. 

Constitutional Law — Action Against A State — Jurisdiction op Federal 
Courts.— In admiralty actions in rem against tugs owned by the claimants, the 
latter filed petitions alleging the tugs, at the time of the accident were chartered 
to the Commissioner of Public Works of the State of New York, who should 
therefore be proceeded against. The District Court granted the petition and 
the Attorney General of New York sued out a writ of prohibition. Held. 
granting the writ, the District Court had no jurisdiction as the action would be 
against the state of New York. In re State of New York (1921) 41 Sup. Cl. 
588. 

The court follows the rule that a state, being sovereign, is not suable by 
its citizens in the federal courts without its consent. Hans v. Louisiana (1890) 
134 U. S. 1, 10 Sup. Ct. 504. But a state may be so sued by the United States. 
United Stafies v. Texas (1892) 143 U. S. 621, 12 Sup. Ct. 488. And may be 
sued by another state. Missouri v. Illinois and the Sanitary Dist. of Chicago 
(1901) 180 U. S. 208, 21 Sup. Ct. 331. The theory behind these rules is that 
by entering the Union the state gives its consent to such suit. See United 
States v. Texas, supra, 146. But no state may sue the United States without its 
consent. Kansas v. Unified States (1907) 204 U. S. 301, 27 Sup. Ct. 388. The 
action is against the state where it is made a party. Duhne v. New Jersey ct al. 
(1920) 251 U. S. 311, 40 Sup. Ct. 154. But whether the action is against the 
state or not is determined, not by the nominal parties alone, but by the essential 
nature and effect of the entire proceeding. Thus the suit is against the state 
when it is the real party in interest. Hopkins v. Clemson College (1911) 221 
U. S. 636, 31 Sup. Ct. 654 (semble). Or when judgment would compel the 
state to satisfy its liability. Smith v. Reeves (1900) 178 U. S. 436, 20 Sup. Ct. 
919. But an action against an officer for acts under an unconstitutional statute 
is not against the state. Ex parte Young (1908) 209 U. S. 123, 28 Sup. Ct. 441. 
This is so because an unconstitutional act, being a nullity, confers no authority 
on the officer. See Ex parte Young, supra, 159. Similarly, where the action is 
to restrain him from exceeding his authority the action is not against the state. 
Weiland v. Pioneer In: Co. (C. C. A. 1916) 238 Fed. 519. The instant case is 
correctly decided. Judgment against the commissioner would be satisfied as 
against the state, which is thus the real party in interest. 

Contracts — Installments — Waiver of Prior Breach — Effect on Subsequent 
Breach. — The defendant agreed to sell 3,000 pieces of cloth to be delivered in 
weekly installments, to be paid for ten days after the delivery of each install- 
ment. The plaintiff defaulted several times in making prompt payment, but the 
defendant waived the breaches by making further deliveries. After the plain- 
tiff failed to make a payment subsequently accruing, the defendant without 
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notice repudiated further performance of the contract. Held, two judges dis- 
senting, waiver of prior breaches was no assurance as a matter of law that the 
plaintiff could disregard the contractual provision as to payments subsequently 
accruing. Heller & Bro. v. Continental Mills (1st Dept. 1921) 196 App. Div. 7. 
The case presents the question as to whether a waiver of prior breaches 
licenses a subsequent breach. Usually, where a condition may be breached sev- 
eral times, a waiver excuses all prior breaches, but does not discharge the con- 
dition. Fidelity Trust Co. v. Kohn (1904) 27 Pa. Super. Ct. 374; Doug'as v. 
Herms (1893) S3 Minn. 204, 54 N. W. 1112; contra, Chalker v. Chalker (1814) 
1 Conn. 79. A few cases state, however, that where a custom of waivers has 
been established, a landlord cannot enforce a forfeiture unless he gives notice 
that such will be the effect of any future breach. See Westmoreland, etc. Gas 
Co. v. DeWitt (1889) 130 Pa. St. 235, 254, 18 Atl. 724. If a condition is suscepti- 
ble of only one breach, like the condition against assignment in a lease, a waiver 
of the breach discharges the condition. Dumpor's Case (1603) 4 Co. 119b. 
Wherever a covenant is also a condition, a waiver of the breach of condition 
does not prevent a recovery of damages for breach of the covenant. Rouiaine 
v. Simpson (1903) 84 N. Y. Supp. 875. If the promisor has expressly or im- 
pliedly represented that he would not avail himself of a breach of condition 
there is a waiver. Thayer v. Meeker (1877) 86 111. 470; see 2 Williston, Con- 
tracts (1920) 1334. As there was no allegation that the prior waivers raised 
an implied promise of future waivers, the principal case seems sound. 

Contracts — Joint and Several Obligations — Effect on Third Defendant of 
Dismissal of Co-Defendants. — The plaintiff was the holder of a promissory 
note on which X, Y, and Z were jointly and severally liable. Suit against the 
three was dismissed as to X and Y and judgment was entered against Z. Z 
appealed. Held, Z was released. Whitescarver v. Waldo (Colo. 1920) 194 
Pac. 618. 

A judgment upon the joint obligation, until satisfied, does not merge the 
several obligations of the other joint and several obligors. Turner v. Whitmore 
(1874) 63 Me. 526. But, like the instant case, if one of the joint and several 
obligors is released, all are released. Crazvford v. Roberts (1880) 8 Ore. 324. 
The reasoning is that the release destroys the right of contribution of the other 
obligors. See Clark v. Mallory (1898) 83 111. App. 488, 492. Courts regard a 
joint and several obligation one way when dealing with a case involving a prior 
judgment for the plaintiff, and another when dealing with a release to one 
obligor. This divergence of view springs from the nature of the right of con- 
tribution. An obligation, though joint and several as regards the obligee, is 
joint as between the obligors. Ozvens v. Blackburn (1919) 161 App. Div. 827, 
146 N. Y. Supp. 966. The right of contribution arises upon discharge of a joint 
liability by one of those liable. Watkins v. Woodbery (1919) 24 Ga. App. 80, 
100 S. E. 34. Since the right of contribution is discharged against the released 
obligor, it is only just that the obligee's action against the others should 
perish, he himself having released the one obligor. But since a judgment 
against one obligor creates the right of contribution, the obligee should be 
permitted to proceed to judgment on the several obligations until one is satisfied. 
But it seems harsh that a release of some of the obligors effected through an 
adverse judgment, and not by personal act of the obligee, should bar the 
obligee from recovery. However such seems to be the common law rule, applied 
correctly in the instant case. 

Corporations— Contracts — Agreement to Pay Sum Equal to Dividends. — 
The plaintiff entered the defendant's employ under an agreement whereby the 



